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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

 

   Thursday, the 7th day of June, 2018 

 

 

   MONEY APPEAL No. 02/17 
 

                    
From the Judgment & Decree dated 18-01-17 passed by Learned Munsiff No.1, 

Nalbari in Money Suit No.15/13. 

 

 Sri Mala Das @ Malabika Das  

------Plaintiff/Appellant      
         - VS  - 
 
   1. Sri Bilebala Das, 
   2. Sri Bhagaban Das, 
   3. Sri Rantu Das 
   4. Sri Mantu Das 
   5. Smti. Bijumani Das 

 
              -------Defendants/Respondents 

 
 
 
This appeal having been heard on 08-05-2018 in presence of :-  
 

Advocate for the Appellant  :- Mr. Champak Kr. Dutta. 

Advocate for the Respondents  :-  Mr. Arup Baishya. 
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         J   U   D   G   M   E   N   T 
 

 

 
 
1. The judgment and decree dated 18/01/17 passed by the Ld. Munsiff 

No.1, Nalbari i/c with M.S. No.15/13, are the subject matter under challenge in 

this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

M.S. No.15/13  which was delivered in favor of the defendants vide the 

Judgment and decree dated 18/01/17 passed by the Ld. Munsiff No.1, Nalbari, 

the plaintiff as appellant has preferred the instant appeal on the following 

grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the learned Munsiff committed grave error of law and facts in 

passing the impugned judgment and decree and as such the same are liable to 

be set aside and reversed. 

b) That the learned Munsiff failed to appreciate the evidence on record, 

misconceived and misconstrued law and facts, did not apply her judicial mind 

and as such the impugned judgment and decree are bad in law and liable to 

be set aside. 

c) That the learned Munsiff ought to have decided all the issues in favour 

of the appellant and against the respondents.  

d) That the impugned, judgment and decree are not in accordance with 

law and the same are passed in a casual and cursory manner and as such the 

same are liable to be set aside.  

e) That issue numbers 3,4,5 and 6 were clubbed and the decisions on the 

said issues are wholly erroneous and perverse and the same are liable to be 

set aside.  

f) That the predecessor of the Learned Munsiff vide order dated 30.11.12 
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passed in T.S. No.48/2008 Ext.5 rightly held that the plaintiff Mala Das is 

entitled to be situated in place of the deceased plaintiff, Srimati Das. 

g)  That the appellant was validly adopted by Srimati Das as her adopted 

daughter and since the date of adoption, the appellant has been living with her 

adoptive mother Srimati Das and on her death, the entire properties including 

the suit properties left by Srimati Das have devolved upon the appellant and as 

such the impugned judgment and decree are bad in law and liable to be set 

aside.  

h)  That it is settled law that an adopted child is as good as a natural child 

and an adopted child is entitled to inherit the property left by his/her adoptive 

father or mother and as such the Learned Munsiff was in grave error in 

dismissing the suit of the plaintiff. 

i) That legal representative means a person who in law represents the 

estate of a deceased person and includes an heir and any person who 

intermeddles with the estate of the deceased and as such the Learned Munsiff 

committee grave error of law and facts in passing the impugned judgment and 

decree.  

j)  That DW-2, Pratibha Basfor clearly admitted in her cross examination 

that Mala Das since her childhood has been living with Srimati Das and the 

finding of facts by the learned Munsiff is totally erroneous and not sustainable 

and liable to be set aside. 

k) That the Learned Munsiff dismissed the suit holding that Mala Das is 

not the biological daughter of Srimati Das. 

l) That Section 12 of the Hindu Adoptions and Maintenance Act provides 

that an adopted child shall be deemed to be the child of his adopted father or 

mother for all purposes with effect from the date of the adoption and from 

such date all the ties of the child in the family of his or her birth shall be 

deemed to be served and replaced by those created by adoption in the 

adoptive family and as such the impugned judgment and decree are bad in law 

and liable to be set aside.  

m) That the respondent no.1 Bilebala Das filed the proceeding u/s 144 of 

Cr.P.C. Ext.1 in the Criminal Court, Nalbari by suppressing the long pending 

Civil Proceedings between the parties and got an ex-parte order under section 
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144 of Cr.P.C. and the respondents caused the Criminal offences causing theft, 

mischief and damage to the properties of the appellant which vested in her on 

the death of her mother Srimati Das and as such the impugned judgment and 

decree are liable to be set aside.  

n) That the respondent no.1 failed to adduce evidence by examining 

herself and her non-examination raises a presumption u/s 114 of the Evidence 

Act against the claim of the respondents and as such the impugned judgment 

and decree are liable to be set aside.  

o) That the plaintiff adduced best evidence in support of her claim and the 

respondents failed to establish their case and the impugned judgment and 

decree have caused grave hardship and injustice to the appellant. 

p) That in any view of the case, the impugned judgment and decree are 

liable to be set aside and reversed. 

q) That the appellant reserves the right of taking additional grounds at the 

time of hearing.  

 

3. On the above grounds the  appellant/ plaintiff has prayed for setting 

aside the impugned judgment and decree. After admitting the appeal the 

record of M.S. No.15/13 was called for and the same was received. 

4.  On appraisal of the original case record, it appears that the 

plaintiff has filed the suit for compensation of Rs. 40,000/- from the 

defendants. 

5.  The plaintiff's case in brief is that the mother of the plaintiff late 

Srimati Das had permanent house over  A schedule land as mentioned in the 

plaint and she used to reside upon there. In connection with that house and 

land, the mother of the plaintiff had filed a title suit bearing  No. TS 48/2008 

which was pending in the court of learned Munsiff No. 1, Nalbari and in the 

said case the defendant had appeared and had filed written statement. 

However, during the pendency of the suit Srimati Das expired on 18/05/2012 

and the present plaintiff was impleaded in that case. On 6/4/2013  the Title 

Suit No. 48/08 was dismissed for which the plaintiff preferred an appeal before 

Civil Judge, Nalbari bearing No. TA 26/2013 and the said appeal is pending for 

disposal. After the death of  Srimati Das the plaintiff inherited her property as 
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legal hair and has been enjoying the possession of the same since then.  The 

plaintiff states that during the pendency of Title Suit No. 48/08, the defendant 

No. 1 by concealing the material fact about  aforesaid case filed a case u/s 144 

CrPC being numbered as case No. 104M/2012 in the Court of the ADM, Nalbari. 

The defendant No. 1 succeeded in obtaining an ex-parte order and on 

10/09/2012 illegally entered upon the suit land and damaged the house of the 

plaintiff and destroyed the things mentioned in schedule- 'Kha' and took them 

away by committing theft. Later on when the plaintiff came to know about the 

order passed in Case No : 104M/2012, the plaintiff submitted written statement 

on 20/09/2012 before ADM, Nalbari and the ADM, Nalbari was pleased to drop 

the proceeding. It is the case of the plaintiff that the illegal activities of the 

defendants caused damages amounting to Rs. 40,000/- to the plaintiff and the 

details of the same is given in Schedule 'Kha' of that case. Hence, this case.  

6.  On receiving summons, the defendants appeared and contested 

the suit by filing written statement. In their written statement the defendants 

denied  the averments of the plaintiff made in the plaint. The defendant stated 

in their written statement that Srimati Das was not the actual owner of the 

property and that the plaintiff is an encroacher of a small portion of land of the 

defendants. The defendants denied that they had filed proceeding No. 

104M/2012 under section 144 of CrPC by suppressing about title suit No. 48/08 

and illegally entered into schedule 'Ka' land on 10/09/2012 and destroyed the 

houses and stole away other materials. The defendants stated that the plaintiff 

wants to grab the land of the defendants and that she must prove her title 

over the land and house before accusing the defendants of stealing the 

materials. Hence, defendants prayed for dismissing the suit.  

7.  Upon pleadings of the parties learned trial court has framed the 

following issues: 

   I S S U E S 

 

 1. Whether there is any cause of action in this suit ? 

 2. Whether the suit is maintainable  ? 

 3. Whether the plaintiff is a successor of Srimati Das and inherited 

the scheduled land ? 
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 4. Whether the defendant caused theft of articles mentioned in 

schedule “Kha” of the plaint ? 

 5. Whether the plaintiff is entitled to the decree as prtayed for  ?  

 6. To what other relief(s) the parties are entitled to ? 

 

 

8. The plaintiff side had adduced the evidence of 3 witnesses and 

exhibited five documents. The defendant side had adduced the evidence of  

two witnesses and has also exhibited five documents. 

 

9. I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital 

issues in the suit are issue no.3 & 4 and the result of the present appeal is 

depended upon the discussion and finding in these two issues. 

 

              F I N D I N G   A N D   R E A S O N S   T H E R E O F 

 

10.  The Issue No.(3) is contingent upon the question as to 

“Whether the plaintiff  is a successor of Srimati Das and inherited the 

scheduled land ?” 

 

  The learned counsel for the appellant while arguing the case has 

submitted that the appellant was validly adopted by Srimati Das  as her 

daughter and since the date of adoption, the appellant has been living with her 

adoptive mother Srimati Das and on her death, the entire properties including 

the suit properties left by Srimati Das have devolved upon the appellant. 

According to the pleading of the appellant Srimati Das was the adoptive 

mother of the appellant and the appellant inherited the property left by Srimati 

Das. 

  According to the learned counsel for the appellant an adoptive 

child is as good as a natural child and an adopted child is entitled to inherit the 

property left by his/her adoptive father or mother. In support of his argument 

the learned counsel for the appellant has cited the relevant provisions of law 
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under the Hindu Succession Act,1956 and Hindu Adoptions & Maintenance 

Act,1956. 

  Before going through the relevant provisions of law cited by the 

learned counsel for the appellant regarding the applicability of the same in our 

case, at first we have to find out whether the appellant has been able to prove 

that she is the adopted child of Srimati or not. 

  One of the grounds  taken in the memo of appeal is that the 

predecessor  of the learned Munsiff vide order dated  30/11/2012 passed in TS 

No. 48/2008 which is marked as Ext-5 has rightly held that the appellant Mala 

Das is entitled to be substituted in place of the deceased plaintiff Srimati Das.  

  Now if we go through  Exhibit-5 it appears that upon the death 

of Srimati Das, the appellant had filed a petition under Order 22 Rule 3 CPC 

praying to allow her to be substituted in place of the deceased plaintiff. After 

considering the submission of both the parties the learned trial court disposed 

of the petition by allowing the appellant Mala Das to represent the estate of 

the deceased plaintiff for the purpose of the suit.  

  In the said order there was no mention about allowing the 

appellant to be substituted in place of the deceased plaintiff. This is also 

admitted by PW-1 in her cross that the court had only allowed her to represent 

the estate of the deceased. 

  From the depositions of the PWs  it is seen that Pabitra Das was 

the husband of Srimati. Now if we go through the certified copy of the both 

the voter lists marked as Exhibit -8 and Exhibit-“Nga” respectively, we find that 

both the voter lists bear separate particulars. Exhibit “Nga” was for the year 

2014 and in the said list the name of the father of Mala Das is shown as 

“Suren” and her age is mentioned as 30 years. Again, in Exhibit-8 which is for 

the year 2016 the name of the father of Mala Das is shown as Pabitra Das and 

her age is mentioned as “39” years, though the house numbers in both the 

Exhibits are the same. As both the voter list contains different particulars, I 

find it difficult to rely on any of them.  

  Now if we go through the cross-examination of PW-1 we find 

her stating that Pabitra Das is not her biological father and that she does not 

know who is her biological father. PW-2 has stated in his evidence  that Pabitra 
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Das is the husband of Srimati. Surprisingly, we find PW2 stating in his cross 

that Mala Das is the biological daughter of Srimati, which is entirely a different 

statement from the  plea taken by the  appellant. 

  In reply to the arguments of the learned counsel for the 

appellant and also at the time of submitting his arguments, the learned 

counsel for the respondent has drawn my attention to exhibit-”Ka” and “Ka(1)” 

which is the deposition of Srimati  in her cross examination in TS  48/08. On 

going through Exhibit “ka”  and “Ka(1)” it transpires that there Srimati Das as 

PW-1 had stated that she has no children of her own.  

  Though PW-1 and DW-1 has stated in their cross that the 

appellant has been residing with Srimati since her childhood, still the appellant 

side could not substantiate her plea that she is the adopted daughter of 

Srimati. 

  In the absence of proof of adoption the various provisions of law 

as relied upon by the learned counsel for the appellant cannot be considered. 

Hence, it can be concluded that the appellant not being the adopted daughter 

of Srimati is not her successor and did not have any right of inheritance  over 

the “Ka” schedule land.  

  Hence, this issue is decided in the negative and in favour of the 

respondent. 

11.  Coming up next for discussion is the Issue No.(4) which is 

contingent upon the question as to  “Whether the defendant caused theft 

of articles as mentioned in schedule Kha of the plaint. ?” 

 

  The learned counsel for the plaintiff while submitting his 

argument has drawn my attention to Exhibit “Ga” and Exhibit “Gha” which are 

the judgments passed in Title Suit  NO. 48/2008 and Title Appeal No. 26/13 

respectively. 

  On going through Exhibit “Ga” and “Gha”  it transpires that the 

case of Srimati Das seeking declaration of her right, title and interest over 5 

lechas of land as mentioned in Schedule “Kha” of the plaint was dismissed as 

she could not prove her claim. 

  In view of the decision made in Ext-Ga and Gha it appears that 
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in both the suit and the appeal, the “Kha” schedule land measuring 5 lechas 

was decreed in favour of Narayan Das.  

  Hence, for the sake of discussion, even if the appellant would 

have been the adopted daughter of Srimati Das, she could not claim for the 

damages in  the land as mentioned in schedule “Ka” as the suit filed by of 

Srimati Das for declaration of her right, title & interest over the suit land was 

dismissed.  

  In the instant case the plaintiff / appellant has failed to 

discharge her burden of prove by clearly establishing that she is the adopted 

daughter of  Srimati Das and that the “Ka” Schedule land over which she has 

claimed compensation for the damages, belonged to Srimati Das and that she 

had inherited the same from her. 

  The learned counsel for the respondent has also submitted while 

arguing the case that the plaintif has failed to adduce any substantive evidence 

to prove that the defendants stole away the articles as mentioned in Schedule 

Kha.  

  If we go through the cross-examination of PW-1 we find her 

stating that on 10/9/2000 between 9-30 AM  - 10.00 AM  in presence of many 

people, the defendant stole the articles. It is also revealed from her cross that 

one Mahendra Das has his pan shop over “Kha” schedule land but he has not 

filed any case alleging that the defendant damaged his shop. Whereas in the 

schedule Kha of the plaint, the appellant plaintiff has clearly described the pan 

shop which was  damaged by the defendants. Had the pan shop would have 

been damaged by the defendants, the owner would have definitely lodged a 

complaint regarding this.  

  PW-2 also alleged in his cross-examination that  on 10/9/2012  

at 9-30 am the defendants committed theft in presence of 300- 500 people.  

PW-2 further alleged that the defendants took away the tin roofs, broke one 

kitchen and also cut down the trees.  It is also revealed from the evidence of 

PW-3 that the defendants committed theft in presence of 200- 300 people.  

  We find all the PWs stating that the theft was committed by the 

defendants in presence of 200- 300 people. If the defendants would have 

committed theft in the property of Srimati Das, definitely the crowd of people 
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assembling there,  would not have allowed that. Apart from that it is not 

revealed from the evidence of PW-2 and PW-3 that they have seen the 

defendants stealing the articles mentioned in Schedule “Kha”. The plaintiff 

could not establish the theft committed by the defendant by adducing proper 

evidence. 

  Accordingly this issue is decided in  the negative and in favour 

of the defendant / respondent.  

  In view of the above discussion, it appears that the findings of 

the learned trial court in issue No. ( 4 )  & (5 ) warrants no interference and 

the same is upheld.  

   Issue No. 1 is relating to the cause of action for the suit. The 

cause of action means every facts, which, if traversed it would be necessary 

for the plaintiff to prove in order to support of his right to a judgment of the 

court. In the instant suit the plaintiff has claimed compensation over the land 

which according to her was inherited by her from her mother. The defendant 

on the other hand has filed written statement alleging that the plaintiff has no 

right title and interest over the suit land as the same belongs to the defenant. 

Hence, as there is assertion of right by the plaintiff and denial of right by the 

defendant, there is a cause of action for the suit. As such the findings of the 

learned trial court in issue No. 1 warrants no interference.  

 

12.  Regarding Issue No. 2 which is contingent upon the question as 

to whether the suit is maintainable there is no specific pleading that the suit is 

not maintainable in its present form or in the manner in which it should have 

been filed. The plaintiff has claimed compensation for the damages cause to 

her by the defendants in her land which she acquired from her mother by right 

of inheritance. I find nothing to hold that the suit is not maintainable. Hence, 

the finding of the learned trial court in issue No. 2 warrants no interference. 

  

13.  Issue No. 5 and 6 are relating to the relief claimed by the 

parties. It is already discussed in the previous issues that the plaintiff/ 

appellant is not the adopted daughter of Srimati and as such she has no right 

of inheritance over the 'Ka' Schedule land. Hence, In view of the discussion 
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made in the previous issue the plaintiff is not entitled to any relief as prayed 

for. Therefore, I find nothing to interfere with the findings of the learned trial 

court in issue No. 5 and 6. 

   

  

         O  R  D  E  R 

 

14.  In the result the present First Civil Appeal is dismissed. 

  

  The judgment and decree dated 18/01/17  passed  by the 

learned Munsiff No.1, Nalbari in Money Suit No. 15/13 is hereby affirmed. 

 

  Draw up a decree accordingly.  

 

  Send down the original case record being Money Suit No. 15/13 

to the Court of the first instance with a copy of the judgment forthwith.  

 

 

 

 Given under my hand and seal of this court on this the 7th day of June/ 

2018. 

 

          Civil Judge 
             Nalbari 
 

Dictated & Corrected by me 

 

 

        Civil Judge  
          Nalbari 


